SUMMARY OF FINDINGS

Lack of Reflection on Home State Obligations
Whilst the right of migrants are widely recognized, the obligations of home-states to their migrants abroad is a severely under researched area, which has gained little direct attention within academic or international institutions. Even the most specific legal convention in the area of migrants" rights, the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (CMW) places few specific obligations on states of origin. This instrument has furthered struggled to establish itself as of equal standing within the corpus of the international human rights treaties -the Convention is sparsely implemented, having only forty five parties. 1 The level of ratification amongst developed nations is far below that of developing countries and a number of parties have made substantial reservations. 2 This political resistance to the obligations of the CMW has limited transition from the pre-existing International Labour Organization (ILO) Conventions, which equally suffer from low levels of ratification in comparison to the main UN human rights treaties. 
Indivisibility: Migrants Rights as Human Rights
While the specification of legal norms relating to rights of migrants has been obstructed by the low status of the CMW, it is important to stress migrants" rights nevertheless enjoy an unquestioned, formally equal status across the catalogue of international human rights treaties. They have been the victim of dispersed focus and a lack of implementation rather than a lack of legal standing. Given the vulnerability of migrant rights in accessing remedies following deportation and related human rights violations, enhanced reflection on access to justice is required. An analysis of each of these Conventions and relevant case law has highlighted the content, as well as the potential for further development, of home-state obligations. Even where it may appear that the home state is not directly addressed, such obligations clearly emanate from ongoing state obligations to cooperate and promote the enjoyment of rights internationally, and the obligation to prevent, investigate and punish rights violations.
The Obligation to Protect of States of Origin: Diplomatic Protection and Jurisdiction
Articles 55 and 56 of the UN Charter also generally mandate international cooperation in promoting human rights and fundamental freedoms. As such, home-states are under a direct obligation to enforce principles of non-discrimination abroad and prevent mistreatment of migrant workers. Under this obligation, homes-states remain under an obligation to prevent, investigate and punish codified rights violations of conventions they are a party to. The key question is how the jurisdiction of the host state affects this obligation -whether it hollows it out, or there is a principle of complementarity and co-operation that can be codified. The corpus of international human rights law includes a number of direct obligations State parties to the CMW are under an obligation to inform and advise nationals of potential risks and best practices prior to migration pursuant to Article 37. Under Article 23, nationals have "the right to recourse to the protection and assistance of the consular or diplomatic authorities of their State of origin". There is also the long-standing obligation of a host-state to inform the home-state of the detention or arrest of its nationals under Article 36 of the Vienna Convention on Consular Relations. This has been reaffirmed within the cases of Avena and LaGrand. These cases have a broader significance, however, as they indicated the possible developments within the corpus of general international law for broader obligations to take action on behalf its nationals.
Increasing State of Origin Involvement in Specific Areas: Anti-Trafficking and
Domestic Workers
Our search for increasing practice in support of complementarity of obligations between host and home states largely fell upon two discrete areas. The Palermo Protocols require State parties to criminalize acts of trafficking and smuggling via a framework of international cooperation. 4 By establishing an environment inhibiting international labour trafficking, these Protocols place specific state obligations to limit labour trafficking. Significantly the scope of these instruments pertain not merely to victims of trafficking but rather to those populations potentially at risk of traffickingthus the broad scope category of migrants is engaged by these developments. The
International Labour Organisation Conventions have regularly attempted to impose obligations on home states -with marginal success.
Section 1: Specific Obligations directed at Sending States under International Human Rights Law i. Home State Obligation to Promote Rights Externally
Home-states have an obligation to cooperate with and influence host-states in respecting rights, and prevent rights violations as required by Articles 55 and 56 of the UN Charter. Article 55 outlines the obligation to promote:
"…higher standards of living, full employment, and conditions of economic and social progress and development; solutions of international economic, social, health, and related problems; and international cultural and educational cooperation; and universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion."
Further, Article 56 sees UN Members "pledge themselves to take joint and separate action in cooperation with the Organization for the achievement of the purposes set forth in Article 55."
These broad obligations are further specified by the provisions of the core United Nations human rights conventions. It is important however, to take notice of the default orientation towards territorial jurisdiction within the United Nations system. Slovenian bank, largely due to amendments adopted by the Slovenian National
Assembly. The Court commented that:
he applicants" position as regards their foreign-currency savings deposited with the Zagreb Main Branch was and continues to be affected by that legislative measure.
This being so, the Court finds that the acts of the Slovenian authorities continue to produce effects, albeit outside Slovenian territory, such that Slovenia"s responsibility under the Convention could be engaged." 
Specific Obligations on Home States
The next section of this report will concentrate on the most prominent examples of direct (rather than implied) obligations being expressly placed upon home states. We underline that based on the right to non-discrimination and the obligation to cooperate, outlined in the previous section, the full catalogue of migrants" rights, spanning from civil and political rights through to social and economic rights, require specific action appropriate to their specific vulnerabilities and sensitivities on the part of both home states and host states.
(i) Obligation to Inform Voluntary Migrants Prior to Departure
For State parties to the CMW, there is the obligation for home-states to fully inform migrants before departure. Under Article 37, migrant workers and their family must be fully informed by home-states or host-states of "all conditions applicable to their admission and particularly those concerning their stay and the remunerated activities in which they may engage as well as of the requirements they must satisfy in the State of employment and the authority to which they must address themselves for any modification of those conditions." Per the Office of the United Nations High
Commissioner for Human Rights, "ideally, migrant workers should be able to acquire a basic understanding of the language, culture, and legal, social and political structures of the States to which they are going." 17 Given the low levels of implemention of the CNW, the notable migration program of The Philippines appears to be one of the few co-ordinated efforts to conform with this legal duty.
Under the program, all Overseas Filipino Workers attend a Pre-Departure Orientation Seminar regarding requisite documentation, travel procedures, how to remit earnings, ensuring health and safety and where to go in times of need. 18 The Article 37 obligation must also be implemented in a non-discriminatory manner, with a requirement for training to be gender sensitive, particularly in the light of the often increased vulnerability of female migrants. This training programme should also connect with the sending state"s obligation to provide consular assistance -such training should therefore be focused in particular upon grievance mechanisms and access to justice for migrant workers following departure. national awareness campaigns on the importance of safe migration and giving information where additional information is available.
(ii) International Labour Organisation Conventions: Private Agencies and
Domestic Workers
The International Labour Organisation Private Employment Agencies Convention 181 (1997) represents a rare effort to create legal obligations relating to the supervision of private recruitment agencies and brokers which often operate in a transborder context, and on the ground in sending states. This Convention has so far been ratified by twenty three States. Article 3 requires that all labour recruitment companies operating from a national territory are to be licensed and subject to regular financial audits. Furthermore, the right of workers recruited by such companies to collectively bargain and freely associate are to be protected by all Parties to the Convention. A Member must all ensure that private employment agencies treat workers without discrimination on the basis of race, colour, sex, religion, political opinion, national extraction, or any other form of discrimination covered by national law and practice, such as age or disability. The Agency may only charge workers" a fee in exceptional circumstances with Government ("competent authority") authorization -(article 6(2)), and there must be adequate protection against abuse for the investigation of complaints, alleged abuses and fraudulent practices concerning the activities of private employment agencies (Article 10). Article 8 requires cooperation between states: "1. A Member shall, after consulting the most representative organizations of employers and workers, adopt all necessary and appropriate measures, both within its jurisdiction and, where appropriate, in collaboration with other Members, to provide adequate protection for and prevent abuses of migrant workers recruited or placed in its territory by private employment agencies. These shall include laws or regulations which provide for penalties, including prohibition of those private employment agencies which engage in fraudulent practices and abuses.
2. Where workers are recruited in one country for work in another, the Members concerned shall consider concluding bilateral agreements to prevent abuses and fraudulent practices in recruitment, placement and employment."
The International Labour Organisation has recently sought to reinvigorate its body of treaties relating to migrants through the passage last year of its Convention on Domestic Workers 2011 (Convention No 189). Of greatest relevance for our current research is obligation of sending states described in Article 8:
"National laws and regulations shall require that migrant domestic workers who are recruited in one country for domestic work in another receive a written job offer, or contract of employment that is enforceable in the country in which the work is to be performed, addressing the terms and conditions of employment…prior to crossing national borders for the purpose of taking up the domestic work to which the offer or contract applies." 
Home States and the Rights of Migrants upon their return
There is little information on the home-state obligations to migrants returning home. (2)(a-b); 3; 6(6). 22 Ibid, Articles 6 (2)(a-b); 3. 23 Ibid, Article 6(3)(a-d). 24 Ibid, Article 6(6). involves the state "stepping into the shoes of the national whose rights have been violated to prosecute a complaint against the violating country".
The Diplomatic Protection of Migrants
Formal Prerequisites to Exercising Diplomatic Protection
In order to exercise diplomatic protection, and in particular, the following elements must be satisfied:
An International Wrong 2. Exhaustion of Local Remedies 3. Link of Nationality
Migrant Abuses as International Wrongful Acts (IWAs)
Any number of migrant abuses may be classed as an IWA. 36 Failure to punish for breaches of the above will also give rise to liability per the Massey Claim, 37 and per Janes Case failure to take proper steps to try, apprehend and punish will also amount to an IWA. 38 Finally, failure to provide a fair trial for foreign nationals under all provisions outlined within ICCPR Article 14 will also amount to an IWA. There is no requirement to use remedies which offer no possibility of redressing the situation, as explored in the Interhandel Case. 48 Even though over 10 years had seen the case fail to progress, local remedies had not been exhausted as leave for appeal had been granted. The onus is on the defendant to show that local remedies have not been exhausted, though note however that special claims tribunals do not have this requirement. 
Attribution
Examples of State Liability before the ICJ
The International Law Commission Draft Articles and the Obligation to Protect and Intervene
There is no doubt that it is the rule of effectiveness of international legal obligation that undergirds many expansive interpretations of diplomatic protection. The attempt to link these inter-State litigation practices with diplomatic protection is resisted by some authors however, who argue that they actually are rooted in the idea of human rights as a common concern for states rather than the special relationship of nationals with their Home State. In support of this they cite the obiter dictum of the ICJ in the Barcelona Traction case, where the Court observed that:
"an essential distinction should be drawn between obligations of a State towards the international community as a whole, and those arising vis a vis another State in the field of diplomatic protection."
Security Council, with a mandate to process claims and pay compensation for losses and damage suffered as a direct result of Iraq"s invasion and occupation of Kuwait in the First Gulf War. The former was an international arbitral tribunal established under the Algiers Accord of January 19, 1981, agreed between Iran and the United states. Do these tribunals qualify as examples of espousal of claims nuder diplomatic protection? They depart from the dtraditional rules on diplomatic protection, while keeping others, for instance the fact that claims were gathered and presented primarily by governments. Some argue that the mechanisms were replacements for domestic courts -that the Claims Tribunal was a stand in for the US courts. This was supported by the conculsions of the Tribunal in the A/18 and A/21 cases, where it held that "the object and purpose of the Algiers Declarations was to resolve a crisis in the relations between Iran and the United States, not to extend diplomatic protection in the normal sense" and underlined that "Tribunal awards uniformly recognize that no espousal of claims buy the United States is involved in the case before it."
58
Whose Claim is enforced? Whose Rights is Asserted?
For Professor Dugard, the State of nationality acts on its own behalf and asserts its own rights since an injury to a national is an injury to the state itself 59 In the seminal LaGrand case, the ICJ restated the traditional view that, where Article 36 VCCR were violated by the United States, the action which Germany was based on (i) the right of a State, since an injury to a national is an injury to the state itself but crucially, the ICJ also recognized that the individual rights created by the VCCR "may be invoked by this Court by the State of the detained person". 62 The Court stated again at paragraph 42 that the case was a "dispute as to whether paragraph 1 (b) creates individual rights and whether Germany has standing to assert those rights on behalf of its nationals". In according such prominence to the rights of individuals, the Court was departing from the traditional Mavrommatis understanding of diplomatic protection as rooted in injury to States. Authors such as Tinta Feria have attempted to argue that the case represented a decisive step towards an individual oriented concept of international law. 63 However, the court"s brief judgment was not clear enough to be free from ambiguity.
In the Avena case, the substance of which is discussed later, the ICJ acknowledged again it was hearing a mixed claim, whereby a State suffered both directly and through the violation of individual rights conferred on Mexican nationals". Enrico
Milano notes that the nature of the remedies ordered, which are based on the idea of due process gurantees for the individual accused. Overall, these two cases involved a change to diplomatic protection, but it was a change which was left implicit, undefined and has led to conflict amongst academics. But, tor the purposes of this report, there is no doubt that the cases reflect a growing reorientation of diplomatic protection as not merely grounded in protecting the interests of a State but in protecting the individuals" rights in a direct way.
However, while such a debate is interesting, can a shift in the justifications for diplomatic protection lead to a requirement that the home State of a national provide such protection? Under old approaches, such an obligation to protect was ruled out. State must be viewed as the sole judge to decide whether its protection will be granted, and to what extent it is granted an when it will cease". Nevertheless academic appeals human right to diplomatic protection persist, centering on the judgments of the ICJ in LaGrand. There is no answer to the fact that the ICJ "accepted Germany"s ability to present a mixed claim asserting simultaneously its right and the rights of its nationals". If the right to consulate communication can ground an action against a host state, the argument runs, then surely it can ground one against the detainee"s own "home" State, resulting in the individual being entitled to demand his national State exercise diplomatic protection.
Amerasinghe notes that while human rights protection and diplomatic protection may be two different mechanism there needs to be increasing acceptance of the reality that "while valid differences must be accepted, there is every reason why the experience in one area could inform the development of the law in the other." finding that the right to diplomatic protection is not solely and exclusively conferred on the state, and the exercise of diplomatic protection is not at the absolute discretion of government officials but that it is subject to human rights standards and rules of legal certainty.
It is also worth noting that in judgments regarding extraterritoriality ECHR jurisprudence has centered on the requirement of effective control. In order to be held responsible a human rights violation must have occurred on the territory of a STate Party or in an area under the effective control of a State Party. These dicta have so far crowded out the issue of diplomatic protection. In the Bankovic case, the Court signaled some openness to the possible extension of positive obligations by noting that "cases involving the activities of its diplomatic or consular agents abroad" were within the jurisdiction of the Convention. 72 However, absent evidence of directly culpable conduct on the part of State agents abroad, there is remains little evidence of a positive obligation to protect nationals from the acts of third party states.
In the South African context, the Constitutional Court adopted a slightly more interventionist approach. In Kaunda, it found unanimously that there was a right for a South African citizen to request diplomatic protection with a corresponding obligation of the Government "to consider the request and deal with it consistently with the Constitution". The Court held that this obligation was accompanied with a wide margin of appreciation due to political sensitivity, but judicial review could succeed "if it can be shown that the decision was irrational or contrary to legitimate expectations". conspiracy charges, allegedly relating to a coup to overthrow the government of Equatorial Guinea, they feared extradition, unfair trials and ultimately, a death sentence. The Constitutional Court expressly considered whether diplomatic protection should be considered a human right under international law that:
"should be developed to recognize that in certain circumstances where injury is the result of a grave breach of a jus cogens norm, the state whose national has been injured, should have a legal duty to exercise diplomatic protection on behalf of the injured person". by international human rights bodies will yield short term progress in this area.
Conclusion: Summary of Obligations Identified
Direct Obligations of Home States
-Obligations to inform prior to departure, and to ensure those with particular vulnerability are targeted for information campaigns, particularly regarding the accessibility of consular and diplomatic protections.
-Obligations to prevent the trafficking of populations, to co-operate in their investigate within the home and/or host country.
-Obligations to regulate and monitor the activities of private or agency recruitment firms.
-Obligation to at least respond to claims for consular and diplomatic assistance.
-Obligation to avoid all national administrative, executive and legislative actions that may violate migrants rights in absentia e.g. to social welfare allowances or travel documents.
Centrality of Diplomatic Protection
-Diplomatic Protection includes all actions which the State takes to redress the violation of an emigrant national in a third country -Within International Human Rights Treaties at United Nations and European level, there is an acknowledgment that States must co-operate to protect human rights.
-Where there is a failure to protect on the part of hosts States, bodies such as the ECtHR and UN Committee on Economic and Social Rights have acknowledged the general principle that an obligation to intervene being placed on Home States.
-Public International Law has traditionally accorded the right of a state to espouse claims on behalf of its subjects, upon satisfication of conditions such as the exhaustion of domestic remedies and the committing of an international wrongful act. The transformation of this right into obligation is underway within the international human rights system, and we recommend all advocacy actions reinforce this process.
-Within domestic legal systems, there is increasing willingness to review decisions not to intervene diplomatically on behalf of the applicant. A decision to refuse will be subject to general administrative law principles, such as irrationality and/or bias.
-A further consolidation of relevant practice within international human rights institutions, together with co-ordinated and selective litigation, will lead to an obligation to provide diplomatic protection in the near future.
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